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United States Court of Appeals for the 
District of Columbia 


a Municipal Court of the District of Columbia. 

No. 319,355 

Morris Lenkin, Plaintiff , 
vs. 

Elmer McD. Kintz, et al, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 In the Municipal Court of the District of Columbia. 

At Law No 319,355 

Morris Lenkin, Plaintiff, 
vs. 

Elmer McD. Kintz, et al, Defendants. 

Bill of Particulars. 

Filed December 26, 1935. 

Amount due plaintiff from the defendants for material 
furnished and labor performed in accordance with their 
agreement with the plaintiff, as follows: 


Fire place 

$125.00 

Papering 

Difference in price of paper from 

55.00 

the original agreement 

24.00 

Scraping walls 

15.00 

Total 

$219.00 


Interest from November 11, 1935. 

Costs of suit. 

CHARLES L. KAPLAN 
Attorney for Plaintiff 
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Affidavit of Merit . 

Filed December 26, 1935 
District of Columbia, ss : 

Morris Lenkin, being first duly sworn, upon his oath de¬ 
poses and says that he is the plaintiff in the above-entitled 
cause, and has personal knowledge of the facts herein 
stated; that he has a good cause of action against Elmer 
McD. Kintz and Margaret R. Kintz, the persons named as 
defendants, said cause of action being as follows: That the 
plaintiff and the defendants entered into an agree- 
2 ment wherein the plaintiff was to supply certain ma¬ 
terial and furnish certain labor, as is more specifi¬ 
cally referred to in the Bill of Particulars hereto annexed 
and made part hereof; that said work was performed and 
material furnished in accordance with their said agree¬ 
ment: that the defendants have not paid said sum or any 
part thereof and there is now justly due and owing from 
the defendants to the plaintiff the sum of $219.00 with in¬ 
terest from November 11, 1935, exclusive of all set-offs and 
just grounds of defense, besides costs of this suit. 

MORRIS LENKIN 

Subscribed and sworn to before me this 26th dav of De- 

* 

cember 1935 

MILTON CONN 
Notary Public T). C. 

Pica of Set-Off. 

Filed February 1, 1936 

Comes now the defendants, Elmer McD. Kintz and Mar¬ 
garet R. Kintz, by their attorney, Ward B. McCarthy, and 
for plea to the bill of particulars in the above entitled cause 
states that at the commencement of this suit the plaintiff 
was and still is indebted to the defendants in the sum of 
One Thousand Dollars ($1,000.00) for that, to-wit, on or 
about November 11, 1935, the plaintiff and the defendants 
entered into a contract whereby the plaintiff was to do cer¬ 
tain repapering and construct a wood-burning fireplace at 
the premises 1518 Monroe Street Northwest, Washington. 
D. C., the same being the residence of the defendants, at 
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the prices as stated in plaintiff’s bill of particulars; but 
said wall paper was not properly applied due to the use of 
inferior materials and the lack of skill on the part of the 
agents, servants or employees of plaintiff, and that said 
wood burning fireplace was not constructed in accordance 
with the and/or fire regulations of said District and can¬ 
not be used by the defendants because of its faulty con¬ 
struction; and thereby necessitating defendants replace 
said wall papering and reconstruct said faulty constructed 
fireplace; that because of said faulty wall papering 
3 and fireplace defendants have been deprived of the 
use, occupancy ore enjoyment of said premises for a 
period of to-wit 30 days all to the damage of the defendants 
in the sum of One Thousand Dollars ($1,000.00) as appears 
by the particulars of said indebtedness ness hereunto an¬ 
nexed and the defendants are willing that the same may be 
set off against plaintiff’s demand. 

ward b. McCarthy 

Attorney for Defendants. 

Amended Particulars of Set-Off 
Filed February 10, 1936 

To amount due defendants from plaintiff because of plain¬ 
tiff’s failure to comply with contract for performing cer¬ 
tain work at 1518 Monroe Street, N.W., Washington, D. C., 
as follows: 

Repapering 

Reconstructing or 

removing wood burning 
fire place 

Loss of use or occupancy 
of premises for to wit 
30 davs 


besides cost of suit and interest. 

WARD B. MCCARTHY 
Attorney for Defendants. 


$200.00 

700.00 

$100.00 

$1,000,00 
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Affidavit of Defense and Set-Off 
Filed February 1, 1936 


District of Columbia, ss : 

Elmer McD. Kintz and Margaret R. Kintz, being first 
duly sworn, upon their oaths depose and say, that they are 
the defendants in the above entitled cause and have per¬ 
sonal knowledge of the facts herein stated; that they have 
a good and sufficient defense to the plaintiff’s cause of ac¬ 
tion, as follows: that they entered into a contract with the 
plaintiff for him to do certain repapering and the construc¬ 
tion of a wood-burning fireplace at their residence 
4 known as premises 1518 Monroe Street, N.W., 
Washington, D. C., at the prices set forth in plain¬ 
tiff’s Bill of Particulars, but that said wall paper was not 
properly applied due to the use of inferior materials and 
the lack of skill on the part of the agents, servants or em¬ 
ployees of plaintiff and that said wood-burning fireplace 
was not constructed in accordance with the building and or 
fire regulations of said District and cannot be used by the 
defendants because of its faulty construction. Wherefore 
the defendants deny that they are indebted unto the plain¬ 
tiff in the sum of Two Hundred Nineteen Dollars ($219.00) 
or any other amount, but on the contrary assert that the 
plaintiff, at the commencement of this suit, was, and still is 
indebted to the defendants in the sum of One Thousand 


Dollars ($1,000.00) for that because of said faulty wall 
papering and faultily errected fireplace which are the sub¬ 
ject matter of this suit, the defendants will be forece to re¬ 
construct said fireplace and replace said wall paper and 
that because of said faulty wall papering and faulty con¬ 
struction of said fireplace defendants have been deprived 
of the use, occupancy or enjoyment of said premises for a 
period to-wit 30 days, all to the damage of the defendants 
in the sum of One Thousand Dollars ($1,000,00), which 
sum the defendants are willing to be set off against plain¬ 
tiff’s demand. 

ELMER McD. KINTZ 


MARGARET R. KINTZ 


Subscribed and sworn to before me this 31 day of 
January, 1936. 


ISABEL S. CARNEY 


Notary Public , D. C . 
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Replication to Plea of Set-Off . 

Filed February 17, 1936. 

District of Columbia, ss: 

Now comes the plaintiff in the above entitled matter and 
for a replication to the plea of set-off tiled herein, admits 
that he and the defendants entered into an agree- 
5 ment as stated in the original Bill of Particulars 
herein; this plaintiff denies that the wallpaper was 
not properly applied or that the materials used were in¬ 
ferior or that there was any lack of skill on the part of 
the plaintiff’s agents or employees; that plaintiff states 
that all of the materials were high-grade, and that skillful 
and careful employees performed said work, and that the 
said fireplace was installed in accordance with their agree¬ 
ment. Wherefore the plea of set-off should be dismissed 
and judgement entered for the plaintiff in the sum of 
$219.00 with interest from November 11, 1935 besides cost 
of the suit. 

CHARLES L. KAPLAN 

Attorney for Plaintiff. 

Affidavit of Defense to Plea of Set-Off 
Filed February 17, 1936. 

District of Columbia, ss : 

Morris Lenkin, being first duly sworn, upon oath de¬ 
poses and says, that he is the plaintiff in the above entitled 
cause and has personal knowledge of the facts herein 
stated; that he has a good and meritorious defense to the 
plea of set-off filed herein, said defence being as follows; 
that the plaintiff complied with the contract entered into 
witli the defendants and performed the work and furnished 
the materia] in accordance with said contract; that he is 
not indebted to the defendants in the sum claimed or in anv- 
other sum whatsoever. Wherefore this plea of set-off filed 
herein should be dismissed. 

MORRIS LENKIN 

Subscribed and sworn to this 10th day of February, 1936 

MILTON CONN 
Notary Public, D. C . 
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Verdict 


6 March 3, 1936 

Mins. 95, p. 266: 

Come now the parties hereto and a jury of good and law¬ 
ful members of this District, to wit: 


Harold F. Coates 
Conrad J. Herzog 
Mrs. Estelle C. Tuttle 
Jack H. Gaszner 
Mrs. Marie B. Tignor 
Mrs. Blanche Campbell 


Charles J. Eisenhart 
Isidore A. Peake 
William B. Matthews 
Lewis A. Payne 
Chas. T. Burlev 

ml 

Frederick B. Norfleet 


who are duly sworn to well and truly try the matters of 
difference between the plaintiff and defendant herein, and 
after this cause is, under the direction of the Court, heard 
and given to the jury in charge, they upon their oath say 
they find in favor of the plaintiff for one hundred and 
ninety five and no/100 dollars ($195.00) 


Judgment 
March 17, 1936 

Mins. 95, p. 306: 

Come now the parties hereto, by their respective at¬ 
torneys of record, and the motion for a new trial herein 
considered, it is ordered that said motion be, and the same 
is hereby overruled. Wherefore, it is considered that the 
plaintiff recover of defendant herein the sum of one hun¬ 
dred ninety-five and no/100 dollars ($195.00) with interest 
from November 11, 1935, and costs and have execution 
thereof. 

Assignment of Error 

7 FILED Filed June 18, 1936 

The Court erred: 

(1) By ruling defendants, in defense to a Class “B” 
suit, were precluded from offering the building or fire regu¬ 
lations of the District in evidence, and from examining wit¬ 
nesses thereon. 
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(2) By ruling that defendants in the Class “A” plea of 
set-otf, had not sufficiently pleaded the building or fire regu¬ 
lations of the District, to admit said regulations and testi¬ 
mony thereon, in evidence. 

(3) By refusing to grant defendants’ prayers for in¬ 
structions Numbers 1, 2 and 3. 

(4) In other respects apparent of record. 

ward b. McCarthy 

Attorney for Defendants. 

8 In the Municipal Court of the District of Columbia. 

At Law No 319,355 
Morris Lex kin, Plaintiff, 

v. 

Elmer McD. Kintz, et al, Defendants. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice Scott on the 3rd day of March 1936, the plain¬ 
tiff, to maintain the issues on its part joined, offered the 
following witnesses: 

The plaintiff, Morris Lenkin, witness in his own behalf, 
testified on direct examination that he was a general con¬ 
tractor and had been in that business for fifteen years; that 
he had contracted with the defendants on November 11, 
1935, to construct an “ornamental” fireplace for them in 
their home for a total price of $125.00; that said fireplace 
was completed by plaintiff and was constructed in accor¬ 
dance with the terms of said contract; that said fireplace 
was specifically contracted for and completed as an “arti¬ 
ficial” or “ornamental” fireplace and was not a wood or 
coal burning fireplace; that although he had completed the 
said fireplace in accordance with the terms of the contract 
and had done certain other work, he had never been paid 
for said work. 

On Cross examination, the plaintiff was asked, if he, as 
a contractor of his experience, was familiar with the build¬ 
ing- and fire regulations in force and effect at the time the 
fireplace was constructed? Objection was made and sus¬ 
tained, that the defendants were precluded from question- 
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ing the plaintiff with reference to the building or fire regu¬ 
lations, because the defendants in their plea of set-off had 
not pleaded such regulations with the same specific- 

9 ness as would be required by the Supreme Court of 
the District of Columbia or by the rules of common 

law pleading. Defendants noted and were granted an ex¬ 
ception to this ruling. The plaintiff was asked if the fire¬ 
place as constructed, had been built in accordance with 
tlie building and fire regulations in force and effect as of 
date of construction ? An objection, the same as above, 
was made, sustained, exception noted and granted. 

The plaintiff’s witness Wallman, a bricklayer of thirty 
odd years experience and who built the fire place in ques¬ 
tion, testified in substance on direct examination that the 
fireplace was well built; that the defendant, Mrs. Kintz 
asked at the time of its construction, that he cut into the 
existing flue and had directed it be done in that manner; 
that the fireplace was safe to burn fires in, but that it was 
intended as an “artificial” or “ornamental” fireplace 
rather than as a “regular” fireplace and been contracted 
for as such and had been constructed according to the terms 
of the contract and not to be used for wood or coal burning. 

On cross examination, the witness Wallman was asked if 
he was familiar with the building and fire regulations in 
force and effect at the time of construction of the fireplace? 
Objection similar as that made to the same question asked 
the plaintiff as more fullv set forth above, was sustained, 
exception noted and granted. He was asked if the fireplace 
was constructed in accordance with the building and fire 
regulations in force and effect at the time of construction? 
Objection similar to that made to the same question asked 
the plaintiff, was sustained, exception noted and granted. 

The plaintiff introduced a witness who appeared as a 
representative of the City Bank, Washington, D. C. and 
who was present under a subpoena (luces tecum addressed 
to said Bank. He testified that he brought with him an ap¬ 
plication for a loan which had been filled out and 

10 signed by the defendants and which application con¬ 
tained a written statement that the defendants had 

applied for a loan in the amount of $200. which was to be 
used for the construction of a fireplace to be used as an 
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c 4 ornamental” fireplace; said application was introduced 
into evidence by the plaintiff without objection. 

On cross examination, the witness testified that the con¬ 
tract had been out of the possession of the Bank to enable 
the plaintiff Lenkin to have it photostated, and he did not 
know whether it had been changed during that time. 

The plaintiff, Lenkin, was recalled and identified the 
above contract. 

On cross examination he testified that he had written the 
description of the purposes of the loan on the contract in 
his own handwriting before the contract was signed; that 
the rest of the contract was written in by Mr. Kintz. 

The defendants, on their behalf, offered the following 
witnesses: 

The defendants’ witness Knott, an inspector in the office 
of the Inspector of Buildings, D. C., Engineering Depart¬ 
ment Government of the District of Columbia, present 
under a subpoena duces tecum , was asked on direct ex¬ 
amination if he was familiar with the building and fire 
regulations of the District in force and effect in November 
1935? Objection similar to that described above, was made 
and sustained, that the defendants in their plea of set off 
had not specifically pleaded the regulations, and could not 
introduce evidence pertain to same. Exception was noted 
and granted. The witness was asked if he had made an in¬ 
spection of the defendants’ residence at 1518 Monroe Street 
in his official capacity as an inspector of the District Gov¬ 
ernment? After his affirmative reply, he was asked in sub¬ 
stance the following questions: (a) was a building permit 
necessary for the construction of this particular fire place 
as it was constructed? (b) Was the fireplace con- 
11 structed in accordance with the building and fire 
regulations in force and effect at the time of its con¬ 
struction in November 1935? and (c) Had the fireplace in 
question been condemned by the Inspector of Buildings, 
T). 0. and ordered removed or that a permit be obtained 
from his office and the fireplace reconstructed in accordance 
with the regulations of the District of Columbia? To each 
and every one of the three above questions objections simi¬ 
lar to those above described were sustained, exceptions 
noted and granted. The witness was asked if he was 
familiar with the signature of his superior officer, John W. 
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Oehmann, Inspector of Buildings, D. C.f Upon his affirma¬ 
tive reply, lie was shown a signature upon a letter, which 
he identified as being that of his superior John W. Oeh¬ 
mann. The letter was offered to be marked for identifica¬ 
tion. Objection was made and sustained on the ground 
that the letter was secondary evidence. Exception noted 
and granted. 

The defendants offered as an exhibit the following build¬ 
ing and fire regulations in force and effect on the date of 
construction of the fireplace, duly certified in accordance 
with Title 9, Section 22 of the D.O. code, reading as follows: 

Commissioners of the District of Columbia 

Executive Office 
Washington 

January 30, 1936. 

I hereby certify that the following is a correct copy of 
the first paragraph of paragraph 3 of sub-section B. 
Part 1, Section II, page 57: of paragraph 4 of subsection F, 
Part 3, Section VII, page 128; and of paragraphs 23, 32 
and 33 of subsection M, Part 3, Section VIII, pages 150, 
151 and 152, of the Building Code of the District of Colum¬ 
bia in effect on November 1, 1935. 

Section II. Administration 

Part 1. Building Division. 

B. Requirements for Obtaining Permits. 

12 3. Permits required. Permits shall be obtained 

in advance from the inspector of bulidings for the 
erection, alteration, repair, and removal of all buildings 
and structures and their appurtenances which may affect 
safety of life or limb or neighboring property or subject 
them to undue risks through structural defects or dangers 
of fire and explosion, excepting when such buildings are 
public property on land directly in charge of employees of 
the United States, in their official capacity. 

Section VII. Fire Prevention and Protection Regulations 

Part 3. Requirements for Non-Fire-Resistive Construc¬ 
tion. 
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F. Protection Around Chimneys. 

4. All fireplaces and chimney breasts shall have trimmer 
arches or other approved fire-resisting construction sup¬ 
porting hearths. The arches and hearths shall be at least 
20 inches wide, measured from the fact of the chimney 
breast. The arches shall be of brick, stone, or hollow tile, 
not less than 3-j4 inches thick. A flat stone or a reinforced 
concrete slab may be used to carry the hearth instead of 
an arch if it be properly supported and a suitable fill be 
provided between it and the hearth. The length of trim¬ 
mer arches and hearths shall be not less than 24 inches 
longer than the fireplace opening. Hearths shall be of 
brick, stone, tile or concrete. 

Section VIII. Structural Engineering Regulations. 

Part 3. Masonry walls. M. Chimneys, Stacks and Flues. 

23. There shall be but one connection to a flue irrespec¬ 
tive of whether the fuel used be coal, coke, wood, or oil. 

Ordinary and low pressure heating devices burning solid 
fuels shall have a minimum effective flue area not less 
than the following: 

Q 

Square Inches 


Small special stoves and heaters 28 

13 Stoves, ranges, and room heaters 40 

Fireplaces (atleast one twelfth the 

fireplace opening) 50 

War-air furnaces, steam and hot 

water boilers 70 


The construction and size of flues to be used for oil and 
gas fired furnaces, boilers, and automatic water heaters 
shall be the same as required for corresponding appliances 
burning solid fuel. 

Vent flues for nonautomatic water heaters, stoves, ranges, 
and other domestic gas appliances having relatively small 
gas consumption (excepting gas plates and protable gas 
heating appliances) shall have a flue area of not less than 
10 square inches. Such flues unless inclosed in solid 
masonry walls, shall be of incombustible material not loss 
than three-fourths of an inch thick with air-tight joints 
and shall vent through and above the roof. 
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32. All fireplaces and chimney breasts shall have trim¬ 
mer arches or other approved fire-resistive construction 
supporting hearths. The arches and hearths shall be not 
less than 20 inches wide measured from the face of the 
chimney breast, and not less than 12 inches wider than the 
fireplace opening on either side. The arches shall be of 
brick, stone, or hollow tile, not less than 4 inches thick. A 
flat stone or a reinforced concrete slab mav be used to 
carry the hearth instead of an arch if it be properly sup¬ 
ported and a suitable fill be provided between it and the 
hearth. Hearths shall be of brick, stone, tile, or concrete 
as may be specified. Wood centering under a trimmer arch 

shall be removed after the masonrv has thoroughlv set. 

• * » 

33. Xo heater burning solid fuel shall be placed in a fire¬ 
place which does not conform to the foregoing require¬ 
ments. Xo such device shall be connected to a gas 

14 vent flue. When a mantel is employed it shall be 
of incombustible material. 

(Signed) R.M. BRENNAN 
Secretarif. Board of Commissioners, D. C. 
(Seal—District of Columbia) 

Objection was sustained to the above exhibit on the 
ground that the building and fire regulations had not be 
specifically pleaded in the defendants’ plea of set-off and 
therefore was not admissible. Exception was noted and 
granted. 

The defendant, Margaret R. Kintz, testified on direct 
that at the time contract was made and prior thereto, noth¬ 
ing was said either by herself, the plaintiff Lenkin or his 
witness Wallman as to the manner in which the fireplace 
was to be constructed, otherthan that she was to and did 
furnish the plaintiff with a picture cut from a magazine 
showing the type of mantel she wanted and which the plain¬ 
tiff agreed to build and did build and that she had not di- 
rected the witness Wallman or the plaintiff to cut into the 
existing flue: that the construction was left entirely to the 
plaintiff and his witness Wallman: that no plans for the 
construction of the fireplace had been submitted to her. and 
that the only conversations between herself and the plain¬ 
tiff and his witness Wallman was as to the price of con- 
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struction, which was finally agreed to as $125. She testi¬ 
fied her husband Elmer McD. Kintz, the other defendant, 
was not present when the plaintiff offered to construct the 
fire place for $125.00, but that before she accepted the offer, 
she telephoned her husband at his office, in the presence of 
the plaintiff and Wallman, and told her husband that the 
plaintiff had offered to build a “woodburning” fire place 
for the sum of $125.00 and asked her husband if it would 
be alright to accept that offer and have the fireplace built; 
that her husband agreed to that figure and that she then 
told the plaintiff to go ahead and build. She further testi¬ 
fied she had been looking at “artifiical” fireplaces made 
like a piece of furniture which could be moved, at 
15 prices ranged from $50.00 to $125.00, but that she 
and her husband had decided that if they were go¬ 
ing to expend that amount of money, they wanted a fire¬ 
place that would burn logs or coal: that a paperhanger 
employed by the plaintiff and working in her home had 
suggested to her that she let the plaintiff build the fireplace 
as he would do the job cheaper than most anyone else and 
that immediately after talking to the paperhanger, the 
plaintiff came to see her with the witness Wallman and at 
that time she had made it plain to the plaintiff that she and 
her husband wanted a fireplace in which she could build a 
fire, and that she did not a mere decoration which she 
would be able to buy alreaded constructed from $50. to $125, 
to be moved in after the wall papering was completed. She 
testified that the first time a fire was built in the fireplace, 
the wooden floor members became so hot that vou could not 
place your hand on them and that she and her husband, 
fearing the house would catch fire, removed the fire imme¬ 
diately. She further testified that she and her husband 
had at later dates tried to build fires in the fireplace, but 
that each time the wooden floor members had become so 
hot, that they had had to pull out the fire, fearing that the 
house would catch on fire. Mrs. Kintz further testified that 
when she had signed the application for the $200.00 loan 
the purposes of the loan were not stated in the contract and 
had not been added with her knowledge and consent. She 
was asked if shortly before the erection of the fireplace in 
ouestion, she and her husband had been in a house which 
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caught fire during the night due to an improperly con¬ 
structed fireplace. Objection to the question was sustained 
on the ground that it was immaterial and an exceptions 
was noted and granted. Mrs. Kintz testified that the wit¬ 
ness Knott had inspected the fire place. 

The defendant Elmer McD. Kintz testified that he and 


his wife had considered the question of a fireplace for 
several months prior to November 1935, and that after 


ascertaining that an 


“artificial 


y y 


fireplace would cost 


16 between $50.00 and $125.00 he and his wife had de¬ 


cided that if they were going to spend that much 
money, they would have a fireplace which would furn wood 
logs or coal; that his wife had telephoned him at his office 
one day saying that the plaintiff had offered to build them 
a woodburning fireplace for the sum of $125.00 and asked 
him if it would be alright for her to have the plaintiff do 
the work; that he had agreed with his wife to accept the 
offer of $125.00 and that it was his understanding, at that 
time, that the plaintiff was to build a wood burning fire¬ 
place. He further testified that the first time they had 
built a fire in the fireplace, that in about two hours the 
wood supporting the floor and fireplace were so hot that 
you could not put your hand on them, and fearing that the 
house would catch fire, he pulled out the embers; that at 
later times he had built fires in the fireplace but that each 
time the supporting wooden members had become so hot 
that he had been forced to put out the fire because they 
feared that the house would catch on fire. Mr. Kintz tes¬ 


tified he had written in his own handwriting the applica¬ 
tion for the $200.00 loan; that at the time lie and his wife 


signed same the purpose of the loan was stated to be “wall¬ 
papering and fireplace”; that after signing he had turned 
the application over to Lenkin and the rest of the discre¬ 
tion had not been written in by Linkins in their presence 
and that it had been written in without his consent and 
knowledge. He was asked if he had ever been in a house 
which had caught on fire during the night because of a 
faultily or incorrectly built fireplace. Objection was sus¬ 
tained on the ground that the question was immaterial, ex¬ 
ception noted and granted. Mr. Kintz was the following 
questions in substance (a) Would he have contracted for 
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a fireplace to have been built contrary to the building or 
fire regulations? (b) At the time lie agreed to have the 
fireplace built, did he know that it was to be constructed 
contrary to the building or fire regulations? and (c) Had 
he received a letter from John W. Oehmann, In- 
17 spector of Buildings, D. C., dated February 25th, 
1936? To each of the above questions, objection was 
sustained on the ground that the defendants had not speci¬ 
fically pleaded the regulations in their plea of set-off, ex¬ 
ceptions were noted and granted. 

The following letter, the signature of which had been 
previously identified by the witness Knott, was offered in 
evidence through Mr. Kintz: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Engineering Department 


Address repiy to Department of Inspection 
Inspector of Buildings 

February 25, 1936. 

E. Kintz, 

c/o Federal Alcohol Control Board 


10th and Pennsylvania Avenue, 
Washington, D. C. 

Dear Sir: 


It has been found upon inspection by a representative 
from this ollice of premises 1518 Monroe Street, North¬ 
west, lot 458, in square 2676, that you have constructed a 
fireplace on the first floor without a permit from this office 
authorizing the same and in violation of the Building Regu¬ 
lations of the District of Columbia. 

You are, therefore, hereby directed either to remove the 
above mentioned fireplace or obtain a permit from this 
office and reconstruct the same in accordance with the regu¬ 
lations of the District of Columbia. 


Very truly yours, 

(Signed) JOHN W. OEHMANN 

Inspector of Buildings , D. C . 
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Upon objection, the Court refused to receive the letter in 
evidence on the ground that it was secondary evidence. Ex¬ 
ception was taken and noted. 

The defendants’ witness Ward, a contractor of 

18 twenty five years experience, testified he had in¬ 
spected the fireplace in question; that the fireplace 

was built on a concrete base on the wooden floor joists sup¬ 
ported by iron beams; that its construction did not meet 
the requirements of good building practice; the he would 
remove present fireplace and restore walls and floors, ex¬ 
clusive of any papering for the sum of $105.00 and that he 
would furnish the labor and material and build fireplace 
with necessary foundations, hearth, 13" independent flue 
from fireplace through roof, doing necessary framing of 
floors and roof, patching plaster, certain repapering for the 
sum of $585.00. The witness was asked (a) if he was 
familiar with the building and fire regulations in force and 
effect in November 1935 (b) If in his opinion as a builder 
of his experience whether or not the fireplace was built in 
accordance with the building and fire regulations in force 
and effect at the time of its construction? and (c) Where 
the contract is silent, was it the custom in the District for 
the contractor to obtain the necessary building permits and 
have the required inspections of the work made? Objec¬ 
tion was sustained to the three above questions on the 
ground that the defendants had not specifically pleaded the 
regulations and therefore no testimony respecting same 
was admissible in evidence. Exceptions were noted and 
granted to those rulings. 

On cross examination the witness testified that the brick 
work was well done and as an ornamental fireplace it was 
beautifullv finished. 

Thereupon the defendant closed his case and the plain¬ 
tiff put on his witness Wallman in rebuttal on the stand 
who testified that the fireplace was built in accordance with 
the best practice in the building line; that it was never in¬ 
tended as a wood-burning fireplace; that a real wood-burn¬ 
ing fireplace would cost approximately $700 to install and 
that the reason that the charge for this fireplace was only 
$125 was because it was only for “ornamental” purposes, 
in accordance with the cuts shown to him from a 

19 magazine by the defendant, Mrs. Kintz. 
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The defendants offered the following* written prayers for 
instructions to the jury. 

Defendants’ Prayer No. 1. 

“The jury are instructed as a matter of law that if they 
find from all of the evidence that the plaintiff and defen¬ 
dants entered into a contract whereby the plaintiff was to 
construct a fireplace contrary to the provisions of the build¬ 
ing or fire regulations, such contract is void and the plain¬ 
tiff cannot recover from the defendants for his materials 
or labor supplied for such construction.” Same was de¬ 
nied, exception noted and granted. 


Defendants’ Prayer No. 2. 

“If you believe from ail of the evidence that the plaintiff 
by his contract with the defendants agreed that the work¬ 
manship and materials used in the wallpapering should be 
first class in every respect and be such as would be satis¬ 
factory to a reasonable man and that the fireplace would be 
constructed in accordance with the building and fire regu¬ 
lations, the Court instructs you that if you find from the 
evidence that tile plaintiff or his agents or any of them 
furnished inferior materials used in the wallpapering or 
were unskillful in the application thereof, or did not com¬ 
ply with the building or fire regulations in the construction 
of the fireplace, then the plaintiff violated the duty laid 
upon him by his contract and your verdict should be for the 
defendants on both the plaintiff’s case and defendants’ set¬ 
off.” The Court refused to give the instruction in the 
form submitted. The Court granted the prayer in the fol¬ 
lowing form, to which the defendants agreed. 

“If you believe from all of the evidence that the plaintiff 
by his contract with defendants agreed that the workman¬ 
ship and materials used in the wallpapering should be first 
class in every respect and be such as would be satisfactory 
to a reasonable man that the fireplace would be constructed 
in accordance with the terms of the contract as testi- 
20 ficd to, the Court instructs you that if you find from 
the evidence that the plaintiff or his agents or any of 
them furnished inferior materials used in the wallpapering 
or were unskillful in the application thereof, or did not 
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comply with the terms of the contract in the construction 
of the fireplace, then the plaintiff violated the duty laid 
upon him by his contract and your verdict should be for 
the defendants on both the plaintiff’s case and defendants’ 
set-off.” 

Defendants ’ Prayer No. 3. 

‘‘The jury are instructed that the plaintiff was bound 
under his contract to do and perform said work in a good 
workmanlike manner and in accordance with the building 
and lire regulations and to furnish and use good and first 
class materials. Therefore if you find from the evidence 
that said work was not done in a good and workmanlike 
manner or that the materials furnished were not good and 
first class or that the fireplace was not constructed in ac¬ 
cordance with the building or fire regulations and that the 
defendants were damaged by reason thereof, you must find 
for the defendants in such sum as you may believe they 
are damaged, not to exceed $1,000.00”. The Court refused 
to give the instruction in the form submitted. The granted 
the prayer in the following form, to which the defendant 
agreed. 

“The jury are instructed that the plaintiff was bound 
under his contract to do and perform said work in a good 
workmanlike manner and in accordance with the terms of 
the contract and to furnish and use good and first class ma¬ 
terials. Therefore if vou find from the evidence that said 
work was not done in a good and workmanlike manner or 
that the materials furnished were not good and first class 
or that the fire place was not constructed in accordance 
with the terms of the contract and that the defendants were 
damaged bv reason thereof, vou must find for the defen- 
dants in such sum as you may believe they are damaged, 
not to exceed $1,000.00.” 

The Court did not read Prayers Nos 2 and 3 as 
21 agreed to, but in his own language instructed the 
jury in substance that if they found from the evi¬ 
dence that the fireplace was constructed according to the 
terms of the contract and that the fireplace contracted for 
was an “ornamental” fireplace, then they should find in 
favor of the plaintiff. 
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Thereupon the case was submitted to the jury, who there¬ 
after found for the plaintiff in the sum of $195.00. 

WHEREUPON, as the foregoing contains the substance 
of all the evidence given on the hearing of this cause with 
reference to the contract for the construction of the fire¬ 
place, and the exceptions stated to have been taken by the 
attorney for the defendants were so taken and were duly 
allowed and noted by the Court, and in order that each 
and every one thereof may be preserved, this bill of excep¬ 
tions is duly stated, approved and signed and ordered to 
be made of record in the above-entitled cause nunc pro tunc 
this 17th dav of June, 1936. 

ARMOND W. SCOTT, 
Justice 

We consent to the foregoing 

ward b. McCarthy, 

Attorney for Defendants. 

CHARLES I. KAPLAN, 

Attorney for Plaintiff. 

22 Designation of Record. 

The Clerk of the Municipal Court will please prepare 
the following for a transcript of record in the above-entitled 
cause on appeal to the United States Court of Appeals for 
the District of Columbia: 

1. Bill of Particulars, and affidavit of merit 

2. Plea of Set-off 

3. Amended Particulars of Set-Off 

4. Affidavit of Defense and Set-Off 

5. Replication to Plea of Set-Off and affidavit of defense. 

6. Verdict 

7. Judgment 

8. Assignment of Errors 

9. Bill of Exceptions 

10. Designation of Record 

ward b. McCarthy, 

Attorney for Defendants. 
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23 United States of America, ss: 

The President of the United States, 

To the Honorable Armond W. Scott, Judge of the Munici¬ 
pal Court of the District of Columbia, 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Morris Lenkin, Plain¬ 
tiff and Elmer McD. Kintz and Margaret R. Kintz, Defen¬ 
dants, Xo. 319,355, a manifest error hath happened, to the 
great damage of the said defendants, as by their complaint 
appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, dis¬ 
tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the 
United States Court of Appeals for the District of Colum¬ 
bia, together with this writ, so that you have the same in 
the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to 
be done therein to correct that error, what of right and 
according to the laws and customs of the United States 
should be done. 

WITNESS the Honorable GEORGE E. MARTIN, Chief 
Justice of the said Court of Appeals, the 3rd day of April, 
in the year of our Lord one thousand nine hundred and 
thirtv-six. 

MONCURE BURKE, 

Clerk of the United States Court of 
(Seal) Appeals for the District of Columbia. 

Allowed by 

JOSEPH A. VAN ORSDEL, 

Associate Justice of the United States Court 
of Appeals for the District of Columbia. 

Endorsed: Municipal Court District of Columbia. Filed 
Apr. 4,1936. 
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24 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia. ss : 

I, BLANCHE NEFF, Clerk of the Municipal Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record, according to direction 
of counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. 319,355, wherein Morris 
Lenkin is plaintiff* and Elmer McD. Kintz, et al, are de¬ 
fendants, as the same that remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 2nd day of July, 1936. 

BLANCHE NEFF 

(Seal) Clerk. 

Endorsed on Cover: In error to the Municipal Court. 
No. 6768. Elmer Med. Kintz, et all, Plaintiffs in Error, 
vs. Morris Lenkin. United States Court of Appeals for the 
District of Columbia. Filed Jul 2, 1936. Moncure Burke, 
Clerk. 
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Elmer McD. Kintz and Margaret R. Kintz, 
Plaintiffs in Error , 

v. 

Morris Lenkix, Defendant in Error. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR PLAINTIFFS IN ERROR. 


Ward B. McCarthy, 

Attorney for Plaintiffs in Error . 
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IN THE 


3Umte& States Court ot Appeals; 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 

No. 6768. 

Elmer McD. Kintz and Margaret R. Kintz, 
Plaintiffs in Error , 

v. 

Morris Lenkin, Defendant in error . 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR PLAINTIFFS IN ERROR 


STATEMENT OF THE CASE. 

Two oral contracts were entered into between Mor¬ 
ris Lenkin, a contractor, and Elmer McD. Kintz and 
Margaret R. Kintz, whereby Lenkin was to do certain 
wall papering and build a fireplace at 1518 Monroe 
Street, Northwest, the residence of the Kintzes. The 
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wall papering not being done in a satisfactory manner 
and the fireplace having been condemned by the 
Building Inspector and ordered removed or (a permit 
obtained from that office and said fireplace) recon¬ 
structed under a proper permit and in accordance with 
the regulations (R. p. 15), the Kintzes refused to pay 
for either. 

The wall papering contract is not before the Court 
at this time. 

Lenkin filed a Class “B” suit in the Municipal Court 
for Two Hundred and Nineteen Dollars ($219.00), by 
delivering to the Clerk a bill of particulars, together 
with an affidavit of merit, in accordance with Munic¬ 
ipal Court Rule 16. (R. pp. 1, 2.) 

The Kintzes filed an affidavit of defense to the Class 
“B” suit. (R. p. 4). They also filed a set-off for One 
Thousand Dollars ($1,000.00), an affidavit and an 
amended particulars of set-off (R. pp. 2, 3). 

In their affidavit of defense (R. p. 4) and in their 
plea of set-off (R. p. 2), the Kintzes stated that the 
fireplace was not constructed in accordance with the 
Building or Fire Regulations and could not be used 
because of its faulty construction. 

Lenkin filed an affidavit of defense (R. p. 5) and a 
replication to the plea of set-off, claiming “that the 
said fireplace was installed in accordance with their 
agreement.’’ (R. p. 5). 

A jury trial was had on March 3, 1936, before Judge 
Armond W. Scott, resulting in a verdict in favor of 
Lenkin for One Hundred and Ninety-five Dollars 
($195.00). (R. p. 6). 

At the trial plaintiffs in error sought to prove that 
the fireplace was not constructed in accordance with 
the Building Regulations of the District of Columbia, 
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and that the Inspector of Buildings for the District of 
Columbia condemned the fireplace and required its 
removal or reconstruction in accordance with law. 
Judge Scott refused to admit this testimony on the 
ground that the Building Regulations had not been 
pleaded in the plea of set-off, in accordance with the 
strict rules of common law pleading as required by the 
Supreme Court of the District of Columbia, and re¬ 
fused to allow those Regulations or any testimony 
tending to establish their violation on the part of Len- 
kin to be admitted in evidence for any purpose. (R. 
pp. 8, 9,12,15, 16) By specific rulings, Judge Scott re¬ 
fused to allow the Kintzes to submit for the consider¬ 
ation by the jury, cross examination of Lenkin or his 
witness Wallman as to the Building or Fire Regula¬ 
tions in force and effect at the time of construction, 
either as a defense to the Class “B” suit or in support 
of their set-off (R. pp. 7-8); or to introduce in evidence 
the Building and Fire Regulations (R. p. 12); the 
notice of the Building Inspector of the condemnation 
of the fireplace (R. p. 16); testimony of witness 
Knott, an inspector attached to the office of the Build¬ 
ing Inspector and who had inspected the construction 
as to the building regulations and condemnation 
of the fireplace (R. p. 9); testimony of Ward, a con¬ 
tractor who had inspected the fireplace, as to its con¬ 
struction contrary to the Building Regulations (R. p. 
16); testimony of Mr. and Mrs. Kintz, tending to es¬ 
tablish their contract for a fireplace of approved con¬ 
struction (R. pp. 14,15). In harmony with his previous 
rulings, Judge Scott refused to grant three written 
prayers for instructions submitted by the Kintzes, the 
first of which, that if the jury found that the parties 
had contracted for the erection of a fireplace contrary 
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to the Building Regulations, that such a contract was 
void and Lenkin could not recover (R. p. 17); the sec¬ 
ond, that if the jury found that under the contract 
Lenkin was to build the fireplace in accordance with 
the Building Regulations and had not done so, then 
their verdict should be for the Kintzes on both Len¬ 
kin J s case and their own set-off (R. p. 17); and third, 
that Lenkin was bound under his contract to build in 
accordance with the Building Regulations, and if he 
had not done so, then the jury should find for the 
Kintzes the amount of their damages, not to exceed One 
Thousand Dollars ($1,000.00). (R. p. 18). 

The plaintiffs in error now appeal from the rulings 
of the Court that they were precluded from offering 
in evidence the Building and Fire Regulations and evi¬ 
dence tending to establish their violation on the part 
of Lenkin, either as a defense to the Class “B” suit 
or in support of their set-off and the refusal of the 
Court to grant their written prayers for instructions, 
because they had not pleaded those Regulations in their 
plea of set-off in accordance with the strict rules of 
common law pleading as would be required by the Su¬ 
preme Court of the District of Columbia. 

ASSIGNMENTS OF ERRORS 

The Court erred: 

(1) By ruling defendants, in defense to a Class “B” 
suit, were precluded from offering the Building or 
Fire Regulations of the District in evidence, and from 
examining witnesses thereon. 

(2) By ruling that defendants in their Class “A” 
plea of set-off had not sufficiently pleaded the Build¬ 
ing or Fire Regulations of the District, to admit said 
Regulations and testimony thereon in evidence. 
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(3) By refusing to grant defendants’ prayers for 
instructions Numbers 1, 2 and 3. 

(4) In other respects apparent of record. 

ARGUMENT 

The rales of the Municipal Court do not require de¬ 
fenses to Class B suits be pleaded, and the refusal 
of the court to permit the plaintiffs in error to 
prove the building regulations and their violation 
on the part of the defendant in error, deprived the 
plaintiffs in error of their only valid defense at 
law. 

A Class B suit is one where the principal amount 
claimed, is Five Hundred Dollars ($500.00), or less, 
exclusive of interest and costs. All others are Class A. 

Rule 2, Section 3, 4 ‘Filing of Papers” of the Rules 
of the Municipal Court, states: 

* * * In cases 0 f (jlass B, no formal pleading 
shall be required, but such suits shall be filed by 
delivery to the Clerk of a Bill of Particulars, * * * 
as will reasonably inform the defendant of the 
nature of the case he is called upon to defend. 

* * * In no case shall facts stated in an Affidavit of 
merit serve as a Bill of Particulars. 

Although Section 8 of Rule 2 relates to pleadings by 
the defendant in Class A cases, the Rules are silent as 
to defendants’ pleading to a Class B suit. 

Rule 4, Section 2, “Assignment of Cases” states: 

“Every case shall be tried on the return day of 
the summons therein unless good cause be shown 
why continuance should be granted, in which event 
the Court shall fix the day and hour of of the 
trial * * * 
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Therefore, leaving out of consideration the question 
of set-off, the defendant in error and plaintiffs in error 
were in Court on a day and hour fixed by the Court, to 
try before a jury the B case as set out in the partic¬ 
ulars of demand. 

The defendant in error was limited by his bill of 
particulars 

Gray v. Ward (1916) 45 App. D. C. 498, 500, 
Davis v. Taylor (1921) 51 App. D. C. 97, 98, 

but it does not follow that he is entitled to recover 
upon his claim, regardless of the defenses offered, or 
attempted to be offered by the plaintiffs in error. 

The Fidelity & Deposit Co. 1 . Beck (1898) 12 
App. D. C. 237, 238. 

The terms and conditions of the oral contract for the 
erection of the fireplace being in dispute, it was a 
question for the jury to determine from all of the evi¬ 
dence, what its terms and conditions were. 

The burden was on the defendant in error to estab¬ 
lish the terms of the oral contract; that its terms were 
not contrary to law, and that he had satisfactorily 
complied with those terms and conditions. 

The plaintiffs in error contending that the building 
regulations were as much a part of the oral contract as 
though they had been expressed or referred to therein 

Long v. Owen (1912) 21 Idaho 243, 121 Pac. 99, 
Gerner v. Churchy 43 Neb. 690, 62 N. W. 51, 
McGuire v. Fraser. 17 Que. K. P. 449, Aff. 40 
Can. S. C. 577, 

Brady v. N. W. Ins. Co. f 11 Mich. 425, 

Palmer et al v. Tingle , 55 Ohio St. 423, 45 N. E. 
313, 


and that Lenkin had impliedly agreed to exercise a 
degree of skill equal to the undertaking 

Long v. Owen , supra 

were prevented under the rulings of the Court from 
submitting evidence to the jury that they had con¬ 
tracted for a fireplace which would comply with those 
regulations, and for one different from that constructed 
by Lenkin which had been condemned by the Inspector 
of Buildings. 

In Long v. Owen, supra , the Supreme Court of Idaho 
reversed the lower court where the rulings of that 
lower court were upon a statement of facts almost iden¬ 
tical as those in the instant case. 

In that case an oral contract had been entered into 
for the building of certain sidewalks in a city where 
there was an ordinance in force at the time of the 
making of the contract, prescribing the kind of ma¬ 
terial and the composition of sidewalks, and prescrib¬ 
ing in detail the manner of construction, giving the 
specifications necessary to be observed in the construc¬ 
tion of such walks. 

The contractor (respondent), after completing the 
work, was unable to procure a certificate from the city 
officials that the walks had been satisfactorily con¬ 
structed in compliance with the requirements of the 
city ordinance. The appellant refused to pay for the 
work until such a certificate was procured. 

The respondent contended in the trial court that he 
had in fact constructed the walks in substantial com¬ 
pliance with the requirements of the ordinance, and 
the jury rendered a verdict in his favor for the con¬ 
tract price. 
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In reviewing the case the Supreme Court of Idaho 
said: 


“The contract was oral and there is a dispute 
between the parties as to one of the stipulations 
of the contract. The appellant contends that re¬ 
spondent agreed to build a vralk in compliance with 
the requirements of the City Ordinance, and in 
such manner that it would be accepted by the City 
authorities. Respondent denies that anything was 
said about compliance with the City Ordinance. 
As we view the matter, this conflict in the evidence 
is immaterial. Even if nothing was said whatever 
about the work being done in compliance with the 
City Ordinance, that fact would be implied, and 
the contractor would be obliged to do his work in 
substantial compliance with the Ordinance before 
he would be entitled to recover the contract price. 
Where one contracts to do a piece of work, and 
there is at the time an existing law prescribing the 
specifications for that kind of work and requiring 
that all such work be done in accordance with the 
statute or ordinance as the case may be, the stat¬ 
ute or ordinance becomes a part of the contract, 
and the one who undertakes to do such work im¬ 
pliedly agrees to do it in such a manner as to meet 
the requirements of the law. * * * This is par¬ 
ticularly so in a case where a contractor under¬ 
takes to construct sidewalks in a city, town or vil¬ 
lage in wdiich there is in force an ordinance di¬ 
recting and commanding that the work be done 
in a certain manner and in accordance with certain 
specifications. 

Respondent attempted to obviate this difficulty 
bv testifying that, after the difficulty arose be- 
tween respondent and the city authorities over this 
work, the appellant told respondent to go ahead 
with the work and that appellant would pay for 
it whether the city accepted it or not. It is hardly 
to be supposed that a property owner would agree 
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with anyone to pay for a sidewalk constructed in 
violation of the city ordinance and which is likely 
to be torn out any day by the city authorities. 
* # * The contractor was in a better position than 
anyone else to know whether he had used the ma¬ 
terials required by the Ordinance and performed 
the work in accordance therewith. If he failed to 
comply with the Ordinance, it is his fault. * * * 
On the other hand, property owner who must pay 
for the work and at the same time has no part in 
the performance thereof and does not know the 
manner in which it was done should not be put to 
the extra expense of procuring an approval and 
the acceptance of the work. * * * One who holds 
himself out as a contractor to build sidewalks im¬ 
pliedly agrees to build them in conformity with 
the Ordinance. He should therefore do his work 
in such a manner that he can compel the accep¬ 
tance thereof in case he has to deal with arbi¬ 
trary or unfair officials. To require the property 
owner to accept and pay for such work without 
first having the approval of the city authorities 
places him at a disadvantage and necessitates his 
assuming an extra expense.’’ 

The refusal of the Court to receive in evidence the 
letter addressed to Mr. Kintz by the Inspector of 
Buildings (R. p. 15), upon the theory that it was sec¬ 
ondary evidence, is clearly in error. That letter consti¬ 
tuted the official notice given in due course to the owner 
of property upon which had been erected a structure 
contrary to the Building Regulations, and by which 
they must be governed and upon which they had a 
right to rely. 

The filing of their set-off did not automatically raise 
the entire cause to Class “A” status, as is evidenced 
by the fact that the entire cause remained on the rec¬ 
ords of the Court as a Class “B” case, nor did it in 
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any way change the nature or proof of their defenses 
to the Class “B” suit. 

The rulings of the Court that the plaintiffs in error 
could not offer the Building Regulations in evidence 
or interrogate witnesses as to the construction of the 
fire place with regard thereto, because they had not 
sufficiently pleaded said Regulations in their plea of 
set-off, deprived them of their valid defense to re¬ 
spondent’s claim. 

The objections of the defendant in error made for the 
first time at the trial, to the pleading of the build¬ 
ing regulations in the plea of set-off, came too 
late, as under the rules of Municipal Court he 
should have demurred or under the rules of plead¬ 
ing have denied the regulations in his replication. 

Rule 2 of the Municipal Court with reference to 
pleadings in Class “A” cases is, in part, as follows: 

Section 3. In cases of Class A, a declaration and 
a Bill of Particulars shall be filed together with a 
copy thereof for each defendant. Facts stated in 
an Affidavit of Merit or in a Declaration shall not 
serve as a Bill of Particulars. In Class A cases 
sounding in contract the Bill of Particulars shall 
consist of an itemized statement of the account, 
or the nature of the demand * * * * 

Section 8. In cases of Class A, the defendant 
shall, on or before the return day of the summons, 
or such further time as the court may allow, plead 
to the declaration. Any demurrer or motion in¬ 
terposed by the defendant may be heard forthwith 
on the return day, or such further time as the 
court may fix, and, if overruled, the defendant 
shall forthwith file his pleas, unless the time be 
extended by the Court. The plaintiff shall forth¬ 
with demur or reply to defendant’s pleas, unless 
the time be extended by the court, and upon the 
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overruling of a demurrer to a plea, the plaintiff 
shall file his replication or joinder in issue forth¬ 
with, unless the time be extended by the Court. 
Pleadings in Class A shall be similar in form to 
those required by the law rules of the Supreme 
Court of the District of Columbia, except that 
Class A cases, whether in tort or in contract, shall 
be accompanied by a Bill of Particulars. (Italic 
ours.) 

Lenkin did not demur to the sufficiency of the plead¬ 
ing of the building regulations in the plea of set-off, 
neither did he deny in his replication the allegations in 
the plea of set-off that the wood-burning fireplace was 
not constructed in accordance with the building regu¬ 
lations and could not be used by the Kintzes because of 
its faulty construction, but stated “that the said fire¬ 
place was installed in accordance with their agree¬ 
ment” (R. p. 5), thereby admitting those material 
allegations of fact (Law Rule 29, S. C. D. C.). 

Having been advised of the nature of the Kintzes’ 
case he was called upon to defend by their plea of set¬ 
off, he waited until the trial had started to urge his 
sharp and technical point of pleading which he had 
previously waived. 

The raising of such points in inferior civil courts 
has been condemned by this Court in no uncertain 
language when it said: 

* * * wherever it is apparent that they have 
been resorted to as a means to accomplish an end, 
they always tend to excite suspicion of the want 
of fairness of the result attained. 

The Fidelity & Deposit Co. v. Beck (1898) 12 
App. D. C. 237, 238. 
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Furthermore “no technical rule of pleading ought 
ever to be allowed to stand in the way of the power to 
do what is right under all circumstances.” 

Cummings, et al v. Societe Suisse (June 8, 1936) 
64 W. L. R. 660, 662 App. D. C.; Fed. 2nd. 


In inferior courts, such as the Municipal Court of 
the District of Columbia, where there are no formal 
pleadings, when the parties appear and announce them¬ 
selves for trial, and a trial actually supervenes with 
verdict and judgment, such announcement must be re¬ 
garded as the equivalent of a joinder of issue. 

Carver v. O’Neal (1897), 11 App. D. C. 353, 357. 

The case of Beman v. Tugnot, et al, (1851) 7 N. Y. 
Superior 153, involved a suit for the payment of a 
roof which had not been constructed according to the 
Fire Regulations. 

In that case the defendant pleaded that the work 
done was in direct violation of the Fire Laws of the 
City, and at the trial showed the details of construction 
and offered to prove same did not comply with the 
Regulations, for the purpose of showing that the con¬ 
tract in question and the work done thereunder were 
in violation of statute. 

The plaintiff objected to the receipt of this evidence 
on three grounds: (1) That the statute had not been 
pleaded; (2) if admitted, plaintiff would be entitled 
to recover, the statute not being a general law but a 
local or municipal regulation; and (3) that the evi¬ 
dence would not show the contract was illegal or void. 
These contentions were overruled by the trial court 
and those rulings were sustained on appeal, the court 
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holding that if the answer was defective, the plaintiff 
could have demurred; that he had neglected to contra- 
vert the answer and his objection at time of trial 
came too late, and that if the answer was defective and 
the substantial rights of the parties were not affected, 
the court would disregard the error; that the plaintiff 
was not misled, but was fully apprised of the defense 
and came to court prepared to meet it. 

The court held that it is sufficient in pleading to aver 
generally that a contract to be enforced is in violation 
of some municipal regulation; when such regulation 
is founded on a statute that it is not necessary to plead 
the statute specifically and that a contract made in vio¬ 
lation of a statute having a merely local municipal ap¬ 
plication is as illegal as if the statute in question had 
been one of general application. 

Refusal of Court to grant written prayers for instruc¬ 
tions as submitted by the plaintiff in error, con¬ 
stituted reversible error. 

Plaintiffs ’ in error prayer for instruction No. 1, 
that if the jury found, from all of the evidence, that 
the contract was for the erection of a fireplace in con¬ 
travention of the building regulations, such a contract 
is void and Lenkin could not recover for his materials 
and labor supplied (R. p. 17) was predicated upon the 
established propositions “that contracts made in vio¬ 
lation of statutes are void” 

Lloyd v. Johnson (1916) 45 App. D. C. 322, 327 
citing Bank of U. S. v. Owens , 2 Pet. 527, 539. 

See also Beman v. Tugnot, 7 N. Y. Sup. 153. 

and that “where an action is founded upon an unlaw¬ 
ful contract, the Court will not interfere to relieve 
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either of the parties thereto, in an action against the 
other from the results thereof.” 

Hunter v. Wheate (1923) 53 App. D. C. 206, 208 
citing Higgins v. McCrea, 116 U. S. 671. 

A contract to construct a house in violation of build¬ 
ing regulations is unlawful and no action will lie for 
its breach 

Burger v. Koelsch , 28 N. Y. S. 460 

or when construction is done in violation of municipal 
regulations there can be no recovery on a quantum 
meriut for work, labor or materials furnished. 

Brinkman v. Eisler, 16 N. Y. S. 154. 

By Title 20, Chap. 1, Sec. 36 of the D. C. Code 
(June 14, 1878, 20 Stat. 131, c. 194; March 3, 1921, 41 
Stat. 1217 c. 118), the building and fire regulations 
promulgated by the Commissioners of the District of 
Columbia “have the same force and effect within the 
District of Columbia as if enacted by Congress.” 

Prayers Nos. 2 and 3 (R. pp. 17, 18) were predicated 
upon the established proposition that if the contract 
was silent as to compliance with the building regula¬ 
tions, that fact would be implied by operation of law, 
and if Lenkin had proceeded contrary to those regula¬ 
tions to the damage of the Kintzes, thev should re- 
cover. 

Long v. Owen , 21 Idaho 243. 

Gerner v. Ch urch, 43 Neb. 690, 62 N. W. 51. 

McGuire v. Fraser , 17 Que. K. B. 449, Aff. 40 
Can. S. C. 577. 

Brady v. N. W. Ins. Co., 11 Mich. 425. 

Palmer et al v. Tingle , 55 Ohio St. 423, 45 N. E. 
313. 
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The refusal to grant the prayers as submitted, con¬ 
stituted reversible error. 

Regulations made under congressional authority, relat¬ 
ing to the District of Columbia, do not have to be 
pleaded specifically, as all courts must take judi¬ 
cial knowledge of their existence. 

This Court in D. C . v. Petty, (1911) 37 App. D. C. 
156, affirmed 229 U. S. 593, held that to plead a munic¬ 
ipal regulation in the Supreme Court of the District, 
“it is sufficient to set forth their provisions in sub¬ 
stance’ ’ rather than in liaec verba, but that “they must 
be carefully identified however, that they may be found 
without difficulty.” Growing out of a misunderstand¬ 
ing of that case, the practice seems to have been that 
ALL municipal regulations must be set forth, gen¬ 
erally in liaec verba. 

The municipal regulations referred to in the Petty 
case were in the nature of an inter-office regulation, 
made by the Commissioners, and governing the con¬ 
duct of Petty’s office. The question there decided was, 
whether, in the absence of controlling statutory provi¬ 
sions, it was necessary to plead the rules and regula¬ 
tions under which Pettv became the custodian for and 

* 

accountable for the monevs in the declaration stated. 

The building regulations here under consideration, 

were made bv the Commissioners of the District of 

* 

Columbia by a direct Congressional mandate and by 
that authority, when so made, to “have the same force 
and effect within the District of Columbia as if enacted 
by Congress (June 14, 1878, 20 Stat. 131, c. 194: 
March 3, 1921, 41 Stat. 1217, c. 118; D. C. Code, Title 
20, Chap. 1, s. 36). (Italics ours.) 

Bv Acts of Congress, the District of Columbia was 
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constituted a body corporate for municipal purposes 
and the Commissioners to be deemed and taken as offi¬ 
cers of such corporation. (R. S. D. C., Sec. 2, June 
11, 1878; 20 Stat. 102, c. 180; D. C. Code, Title 20, 
Ch. 1, Secs. 2, 3.) 

In Caha v. U. S., 152 U. S. 211, the Supreme Court 
of the United States laid down as a general rule the 
proposition that whenever Congress, by express lan¬ 
guage entrusts to principal departments of govern¬ 
ment, authority to prescribe rules and regulations for 
transaction of business in which the public is inter¬ 
ested, and in which they have a right to participate 
and by which they are controlled, such rules and regu¬ 
lations ‘‘become a mass of that body of public records 
of which courts take judicial note,” and held there 
was no necessity for a formal introduction in evidence 
of such rules and regulations. This Court followed 
the Caha case in Prather v. U. S., 9 App. D. C. 82, etc., 
as have other courts when considering similar regula¬ 
tions, Foshay v. U. S., 54 Fed. (2nd) 699. 

In Gardner v. Barney, 6 Wall 499, 507, the Supreme 
Court of the United States held that all courts take 
judicial knowledge of the public statutes enacted by 
Congress. 

In 1898, this Court, not only took judicial knowledge 
of Acts of Congress relating to the District of Colum¬ 
bia but “that there is an executive officer, subject to 
the authority of the Commissioners, designated as the 
Inspector of Buildings.’’ 

McBride v. Ross, 13 App. D. C. 576. 

In 1896, this Court sustained the Supreme Court of 
the District which had taken judicial notice of regula¬ 
tions issued by an executive department of the Federal 
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Government under the authority of an Act of Con¬ 
gress. 

Prather v. U. S 9 App. D. C. 82, 92-3. 

In 1910, this Court not only took judicial notice of 
an Act of Congress relating to the District of Colum¬ 
bia governing “billposters, etc.” but of a police regu¬ 
lation upon the same general subject, that is, to pre¬ 
vent littering of the streets by scattering advertise¬ 
ments. 

Int'l. Text Booh v. D. C., 35 App. D. C. 307, 310. 

Inferior courts, such as the Municipal Court, must 
take judicial notice of all matters of which Courts of 
general jurisdiction of the state are required to take 
judicial notice, 

Chicago v. Williams , 254 Ill. 360, 98 N. E. 666, 

s 

and it has been almost universally held that a muni¬ 
cipal court will take judicial cognizance of the exist¬ 
ence and substance of ordinances in force in the par¬ 
ticular municipality, 

23 Corpus Juris 137 and cases cited under note 
72 and 

Seitz v. Yates Lehigh Coal Co., 255 N. Y. S. 279, 

the reason for the rule being stated in Taylor v. San¬ 
der sville, 118 Ga. 63, 64; 44 S. E. 845: 

Relatively to the Municipal Court, an ordinance 
of the Municipality stands upon the same footing 
as do public acts of the legislature in the Courts 
of the State, they are the laws of the forum—the 
enactments of the legislative department of the 
government of which the Municipal Court is the 
judicial branch. 
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As this Court has said, the Municipal Court occupies 
the same relation to the Courts of the District that a 
justice of the peace does to the Courts of the States. 

Harding v. Westcott, 45 App. D. C. 533. 

In the instant case, the regulations relating to the 
construction of the fireplace in question were suffi¬ 
ciently set forth that the defendant in error builder 
was advised of the fact that the plaintiffs’ in error 
set-off was based upon his failure to comply with those 
regulations in its construction. The building regula¬ 
tions “having the same force and effect within the 
District of Columbia as if enacted by Congress”, 
Judge Scott committed reversible error by not taking 
judicial notice of their existence and or by refusing 
to receive in evidence a copy of those regulations duly 
certified in accordance with Title 9, Section 22 of the 
D. C. Code. (E. pp. 10-12) 

The plaintiffs in error contend that their plea of set-off 
reasonably informed the defendant in error of the 
nature of the claim he was called upon to defend, 
in accordance with the previous decisions of this 
court, that the strict rules of common law plead¬ 
ing governing form and substance, are not appli¬ 
cable to pleadings in the Municipal Court. 

In their plea of set-off, the plaintiffs in error set 
forth that the fireplace had not been constructed in ac¬ 
cordance with the building or fire regulations and the 
fireplace could not be used by them because of its 
faulty construction. 

Judge Scott ruled that those regulations were not 
pleaded with the precision in the plea of set-off, as 
would be required in the Supreme Court of the Dis- 
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trict of Columbia by the rules of common law pleading, 
and he refused to permit their introduction in evi¬ 
dence or evidence of their violation on the part of 
Lenkin, for any purpose. 

By Section 2, Chapter 1 of the Act of 1901, 31 St. L. 
1189, Chapter 854, known as the D. C. Code of 1901, 
the judicial power then existing in the District was 
continued to be vested in 

4 4 First. Inferior courts, namely, justice of the 
peace, and the police court,” 

and by Section 2, the Supreme Court of the District, 
in general term, was authorized to make rules regulat¬ 
ing the practice and pleading before justices of the 
peace, and in relations to appeals from their judg¬ 
ments, not inconsistent with law, with the right to 
amend those rules from time to time and to fix the fees 
to be charged by justices of the peace. 

Senate Report 570 and House Report 1628, 60th 
Congress, 1st Session, upon pending legislation which 
resulted in the Municipal Court Act of February 17, 
1909 (35 St. L. pt. 1, p. 623), shows that the purpose 
of that legislation was to eliminate unnecessary delays 
by relieving the Supreme Court of the District of a 
large part of its minor litigation, and that it 4 4 would 
assemble all the justices in one building” and elimin¬ 
ate the objection of 4 4 requiring litigants and attorneys 
to go to the different parts of the District to attend 
to small matters of litigation. * * * The name of the 
courts known as justice of the peace courts should be 
changed to 4 the Municipal Court of the District of 
Columbia/ for the reason that justice of peace courts 
are adapted more to the country and thinly settled 
parts of the country than the District, which is prac¬ 
tically one large city.” 
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The Act of 1909 provided in part: 

“That the inferior court known as ‘justice of 
the peace’ in the District of Columbia shall remain 
as now constituted, hut shall hereafter he known 
as ‘the Municipal Court of the District of Colum¬ 
bia.’ 

#*###***# 

The said court and each member thereof shall 
exercise the same jurisdiction as was vested in 
them as justice of the peace immediately before 
the passage of this Act, and no more, and shall be 
governed by the laws then in force, except as said 
laws and said jurisdiction are expressly changed 
or enlarged hereby” (Italics ours) 

The Act provided that the jurisdiction of the Court 
be exclusive to One Hundred Dollars ($100.00), and 
concurrent with the Supreme Court of the District be¬ 
tween One Hundred Dollars ($100.00) and Five Hun¬ 
dred Dollars ($500.00), and authorized the appoint¬ 
ment of a Clerk. 

By an unbroken line of decisions of this Court, it is 
the well established law that it was never intended that 
the strict technical forms and rules of pleading known 
only to the practice of the higher courts of common 
law jurisdiction, should be extended to inferior courts 
of the District, such as justice of the peace courts. 

Hoff v. Capital Traction Co. (1897) 10 App. 
D. C. 205, 237 (affirmed 174 U. S. 1). 

Carver v. O'Neal, 11 App. D. C. 353, 357 (1897). 

Bradshaw v. Earnshaw (1897) 11 App. D. C. 
495 498. 

The Fidelity & Deposit Co. v. Beck, (1898) 12 
App. D. C. 237, 238. 

Chamberlain v. Edmonds (1901) 18 App. D. C. 
332, 344-5. 
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See also 

Adriaans v. Johnson (Sup. Ct. D. C. 1896, 24 
W. L. R. 581) 

Brightivood By. Co, v. O’Neal (Sup. Ct. D. C. 
1896) 24 W. L. R. 406. 

In January 1911, this Court speaking through Mr. 
Justice Robb, in the case of W. B. Moses <& Sons v. 
Hayes, 36 App. D. C. 194, 199, said: 

The supreme court of the District promulgated 
“ Rules of Practice before Justices of the Peace 
in the District of Columbia.” Those rules iverc 
made applicable to the present municipal court. 
(Italics ours) 

That the Supreme Court of the District could not 
and did not prescribe formal pleadings for the Munic¬ 
ipal Court, even though, where in the Municipal Court 
a jury trial could be demanded and the case auto¬ 
matically transferred to the Supreme Court of the 
District, is evidenced bv the testimony of the Honor- 
able J. Harry Covington, Chief Justice of the Supreme 
Court of the District, before the House Committee on 
the Judiciary, on May 5, 1916, when he said: 

* * * with the very great disadvantage of not 
being in a situation where we can compel formal 
pleadings, and where we cannot hedge the case 
around with any of the necessarily formal plead¬ 
ings by which the issue may be narrowed and re¬ 
stricted. (64 Cong. 1st C., Serial 47, p. 21, on 
H. R. 14974) (Italics ours) 

In December 1916, this Court, speaking with refer¬ 
ence to pleadings in the Municipal Court, took the 
same position that it had announced supra with ref- 
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erence to pleadings in the justice of the peace courts, 
when it said: 

* * * in the Municipal Court no formal pleas 
are required and the plaintiffs were bound to 
prove their declaration. 

Gray v. Ward (1916) 45 App. D. C. 498, 500. 

See also Bliss v. Duncan, 44 App. D. C. 93 
(1916) citing Chamberlain v. Edmonds , supra . 

In January 1917, this Court, said in Harding v. 
Westcott, 45 App. D. C. 533, 536: 

* * * the municipal court in this District suc¬ 
ceeded to the jurisdiction of the courts of justice 
of the peace. It occupies the same relation to the 
Courts of the District that a justice of the peace 
court does to the Courts of the States. 

The Act of 1909 not accomplishing the objectives 
sought, i.e., relief of the Supreme Court of the Dis¬ 
trict of a large part of its work and the expedition of 
small matters of litigation, members of the Bar Asso¬ 
ciation and Chamber of Commerce, Justices of the 
Supreme Court of the District and the Municipal 
Court, gave their aproval to legislation proposing to 
give to the Municipal Court exclusive jurisdiction up 
to Two Thousand Dollars ($2,000.00). 

House Report 472, 66th Congress, 1st Session, upon 
the proposed legislation, after referring to the then 
limited jurisdiction of the Municipal Court, and the 
above approval, said: 

* * * but as no jury trial can be had in the 
Municipal Court, its exclusive jurisdiction is in 
effect confined to suits involving controversies 
where the amount is not to exceed $20.00. 

* •*•#>#«•* 
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The passage of this measure will give the Munic¬ 
ipal Court practically the same powers as are 
accorded to Municipal Courts in cities like Wash - 
ington. (Italics ours) 

The above legislation resulted in the Act of March 
3, 1921 (41 Stat. at L., pt. 1, p. 1310) whereby the 
Municipal Court was given exclusive jurisdiction up 
to $1,000.00 in certain classes of civil cases; made a 
court of record, having a seal and terms of court simi¬ 
lar to the Supreme Court of the District; provided 
for jury trials where the amount involved exceeded 
$20.00 or was for the recovery of possession of real 
property and by Section 11 provided the Court should 
have the power 

* * * to make rules of practice, pleading and 
procedure, not inconsistent with law * * * to in¬ 
sure the proper administration of justice. (Ital¬ 
ics ours) 

Neither the Act of 1909 or 1921 removed the juris¬ 
dictional prohibition against trying of cases involving 
title to real estate by justices of the peace (D. C. Code 
Title 18, par. 193, March 3, 1901, 31 Stat. 1191, c. 854) 
whose jurisdiction was inherited by the Municipal 

Court bv the Act of 1909. 

* 

The mere fact that the Municipal Court was desig¬ 
nated as a court of record did not change its jurisdic¬ 
tion or powers, but being a local inferior court, its 
jurisdiction and powers must be determined from the 
statutes creating it. 

Schmitt v. Querengaesser, 158 N. Y. S. 575. 

Neither the Act of 1909 or 1921 raised the Municipal 
Court from an “inferior” court to a “superior” court, 
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it remaining as were its predecessors, the courts of 
the justice of the peace, the “peoples” or “poor 
man’s” court. 

So far as we are able to determine, the Act of 1921 
was passed without debate on the floor of either House 
of Congress. The only Congressional reference we 
have been able to find regarding the Municipal Court 
making its own rules of practice, pleading and pro¬ 
cedure, appears in the printed hearing before Sub- 
Committee No. 2 of the House Committee on the Judi¬ 
ciary (H. R. 66 Cong. 1st C., on H. R. 4471 and H. R. 
6025, Serial 3, August 25th, 1919): 

Mr. Webb: Section 10 of this bill that we are 
now considering provides that “Section 1109 of 
the Code of Law for the District of Columbia shall 
not apply to said Municipal Court.” What is that 
Section ? 

Ashley M. Gould (Asso. J., S. C. D. C.): That 
section, I think, empowers the Supreme Court of 
the District of Columbia to make rules for the 
Municipal Court, and that is changed by Section 
10 of this Bill, so that thev would make their own 
rules. 

It is to be noted, however, that Code Section 1109 
relates to fees of attorneys, solicitors and proctors and 
not to the Supreme Court of the District of Columbia 
making rules for the Municipal Court. 

Prior to 1909 the law was well established in this 
jurisdiction by the decisions of this Court which we 
have cited supra at page 20, that the strict rules and 
forms of common law pleading were not applicable to 
justice of peace courts, and as we have shown it nec- 
essarilv followed that the same was true of the Munic- 
ipal Court, their successor in a consolidated form. 

Bliss v. Duncan, 44 App. D. C. 93. 

Gray v. Ward, 45 App. D. C. 498. 
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Nor does Section 11 of the Act of 1921, authorizing 
the Municipal Court to make rules of practice, plead¬ 
ing and procedure “not inconsistent with law” indi¬ 
cate any intention on the part of Congress to change 
the simplicity of procedure existing in the inferior 
civil courts of the District since the justice of the peace 
courts were established by the Act of February 27th, 
1801. On the contrary, it must be conclusively pre¬ 
sumed that Congress was cognizant of the existing 
form of procedure in the local inferior courts, and 
when by the Act of 1921 it removed the supervision of 
the Supreme Court of the District over the Municipal 
Court, it expressly intended to prevent the Municipal 
Court from changing that simplicity when it used that 
most comprehensive phrase “not inconsistent with 
law”, and conferred only the authority to establish 
for itself rules of practice, pleading and procedure, 
not inconsistent with pre-existing practice of local in¬ 
ferior courts. 

To presume that Congress intended by Section 11 
to confer upon the Municipal Court the unlimited right 
to make rules of practice, pleading and procedure and 
thereby permit the adoption of the strict rules of 
common law governing substance and form of plead¬ 
ing applicable to superior courts, is not tenable. It 
should be noted that the Rules of the Municipal Court 
require that pleadings in A cases be similar in form 
to those required by the Supreme Court of the Dis¬ 
trict, and are silent as to the substance of pleadings . 

Our view of the Act of 1921 is supported by the fol¬ 
lowing decisions of this Court, rendered since its pas¬ 
sage. 

(1) In November 1921, in Davis v. Taylor , 51 App. 
D. C. 97, 98, this Court said with reference to a land- 
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lord recovering the possession of demised premises 
in the Municipal Court, that 4 4 no formal pleading is 
required” and that it is sufficient if he advised the de¬ 
fendant of the breach which gave him the right to re¬ 
cover possession of the property. 

(2) In 1926, in passing upon a writ of error in a 
Class A case, this Court refused to apply the technical 
rules of pleading to pleadings in the Municipal Court, 
in the following unmistakable language: 

* * * while the declaration is in some particu¬ 
lars inartificially drawn, we are not disposed to 
apply as technical rules to pleadings in the munic¬ 
ipal court as may he required in courts of general 
jurisdiction. (Italics ours) 

Pannell v. Bayne , 56 App. D. C. 240, 241. 

and reversed the Municipal Court, where a demurrer 
to the declaration had been sustained in that court on 
technical grounds. 


CONCLUSION 

It is respectfully submitted that the Kintzes were 
deprived of their right to defend against Lenkin’s 
claim; that the plea of set-off, in accordance with the 
spirit of the decisions of this Court, reasonably and 
adequately informed Lenkin that the set-off was based 
upon his constructing the fireplace in violation of the 
building and fire regulations and the agreement to 
build, and that the rulings of the Court below should 
be reversed, with costs. 


Ward B. McCarthy, 
Attorney for Plaintiffs in Error. 
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IN THE 


Bnttcij States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 6768 


Elmer McD. Kintz and Margaret R. Kintz, 

Plaintiffs in Error, 
vs. 

Morris Lankin, Defendant in Error. 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF THE CASE 

Defendant in error, who was plaintiff below, filed a 
Class “B” suit in the Municipal Court of the District 
of Columbia claiming $219.00 from plaintiffs in error, 
who were defendants below, for the construction of an 


2 


ornamental fireplace, and other repairs done at the 
home of defendants. 

To this cause of action the defendants filed what 
purported to be a plea of set-off wherein they claimed 
that the plaintiff had agreed to construct for them a 
wood burning fireplace, and alleging that said 44 wood 
burning fireplace was not constructed in accordance 
with the and/or fire regulations of said District and 
cannot be used by the defendants because of its faulty 
construction .’ 9 This is the only reference in the plead¬ 
ings to any Municipal Regulations. That by said plea 
of set-off defendants claimed $1,000.00 damages from 
plaintiff. (R. 2, 3) 

The case came on for trial before a jury who re¬ 
turned a verdict for plaintiff in the sum of $195.00. 

We are at present concerned only with the ornamen¬ 
tal or artificial fireplace which was constructed by 
plaintiff for defendants for a total price of $125.00. 

The record shows (R. 7, 8) that plaintiff contracted 
and agreed to construct an artificial or ornamental 
fireplace for the defendants. Plaintiff introduced as 
part of his case an application filed by defendants with 
the City Bank wherein defendants requested a loan of 
$200.00 to be used for the construction of an ornamen¬ 
tal fireplace. (R. 8, 9) 

Despite the aforegoing conclusive testimony, the de¬ 
fendants sought to prove that the plaintiff had con¬ 
tracted to construct a regular wood and coal burning 
fireplace for the said sum of $125.00. (R. 12, 14) 

The testimony offered by defendants further shows 
that it would have cost $585.00 to construct a wood or 
coal burning fireplace, (R. 16) whereas defendants had 
agreed to pay only $125.00 for the construction of the 
fireplace now in controversy. 
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The jury took the position that the plaintiff had 
contracted to construct an ornamental or artificial 
fireplace and found for the plaintiff. 

ARGUMENT 

Counsel for defendants has set forth certain assign¬ 
ments of error and has raised certain points in his 
argument which are not justified and cannot be sup¬ 
ported by the Bill of Exceptions. These will be dis¬ 
cussed as we proceed in our argument. 

Counsel for defendants has erroneously set forth 
assignment of error No. 1, since there is nothing in 
i lie Bill of Exceptions to indicate that the Trial Court 
made any such ruling as set forth by said assignment 
of error. 

We believe assignment of error No. 3 untenable 
insofar as it relates to the refusal of the Trial Court 
to grant defendants’ prayers numbered 2 and 3, since 
these prayers as offered by defendants were amended 
bv the Trial Court and such amendments were con- 
sented to by counsel for defendants. (R. 17, 18) It 
is therefore clear that counsel for defendants waived 
or withdrew his prayers as originally submitted. More¬ 
over, counsel for defendants failed to note an excep¬ 
tion to the refusal of the Trial Court to grant said 
prayers in their original form. (R. 17, 18) This fail¬ 
ure was fatal. See Darby vs. Montgomery County 
National Bank , 63 App. D. C. 313. 

It will therefore be seen that there is but one princi¬ 
pal question of law involved in this appeal and that is 
the effect of the failure of defendants to set forth in 
their plea of set-off the Municipal Regulations if they 
intended to rely upon them or introduce said regulations 
in evidence. There is no principal of law more well 
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established in this jurisdiction than that such regula¬ 
tions must be “pleaded and proven’’ if they are to be 
relied upon and that the Courts of this jurisdiction 
will not take judicial notice of such regulations. Thus, 
in the leading case of District of Columbia vs. Petty , 
37 App. D. C. 156,160, Mr. Justice Robb in speaking for 
this Court so well stated: 

“The first question, therefore, which logically 
presents itself, is whether, in an action of this 
kind, where liability depends upon prescribed rules 
or regulations, recovery can be had unless such 
rules and regulations are pleaded. A careful re¬ 
view of the authorities leaves no room for doubt 
upon this question. The rule, as stated, by Dillon 
in his work on Municipal Corporations, is that the 
acts, votes, and ordinances of the corporation are 
not public matters, and must, unless otherwise pro¬ 
vided by statute, be pleaded and proved.” 1 Dill. 
Mun. Cor]). 4th ed. sec. 83. In Robinson v. Den¬ 
ver Citv Tramwav Co., 90 0. C. A. 160, 164 Fed. 
174, Judge Van Devanter, now Mr. Judge Van De- 
vanter of the Supremo Court of the United States 
said: “An ordinance is not a public statute, but a 
mere municipal regulation; and, to make it avail¬ 
able in establishing a charge of negligence, it must 
be pleaded, like any other fact of which judicial 
notice will not be taken. Here it was not pleaded, 
and so could not be proven.” 

Counsel for defendants attempts to bring the instant 
case within the rule as announced in the Petty case. 
The basis for his argument is the language of the plea 
of set-off wherein it is stated that, 

“said wood-burning fireplace was not constructed 
in accordance with the and/or fire regulations of 
said District” * * * 
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We are certain that no argument is necessary to 
convince this Court that the above quoted language 
from the plea of set-off does not come within the rule 
as announced in the Petty case. Nor can it be said 
that this language sets forth the provisions of the reg¬ 
ulations '‘in substance” or that it carefully identifies 
the regulations referred to, as is essential under the 
Petty case. Moreover, we find throughout the entire 
record that defendants refer, in some instances, to 
said regulations as “fire” regulations, and in other 
instances as “building” regulations. It therefore can¬ 
not be said that this language in the plea of set-off 
carefully identifies the particular regulations upon 
which defendants intend to rely. 

Counsel for defendants again attempts to justify 
the plea of set-off by stating that pleadings in the 
Municipal Court are not to be construed as strictly as 
these in the District Court of the United States for the 
District of Columbia. And in support of this conten¬ 
tion he cites the case of Pennell vs. Bayne, 56 App. D. 
C. 240. That case is not in point since we find therein 
that the declaration was inartificially drawn whereas 
in the instant case a material and essential allegation 
ras entirely omitted . 

We also believe it to be well settled that a plea of 
set-off must be pleaded with the same particularity as 
an original cause of action. Thus in 49 Corpus Juris 
217 we find the following language: 

“The cross demand must be pleaded as fully 
and distinctly and with the same substantial re¬ 
quisites, as an original cause of action; it must 
be sufficient in itself, without recourse to other 
parts of the pleading or to other pleadings, unless 
by express reference. It should be separately 
stated, and it must show with certainty the char- 
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acter of the claim, including its amount and how 
it accrued. All facts must be alleged which go to 
make up the particular cause of action relied on as 
a dross demand against the claim set up by plain¬ 
tiff.” 


We feel certain that counsel for defendants will not 
contend that it is not necessary to set forth the present 
Municipal regulations in a declaration liled in the 
District Court of the United States for the District of 
Columbia. It therefore follows that if it is necessary 
to plead said regulations in the District Court then by 
the rules of the Municipal Court it is also necessary 
to allege them in class “A” cases in the latter Court. 
Thus, Section 3 of rule 2 of the Municipal Court states 
as follows: 


“In cases of Class “A” a declaration shall be 
liled similar to that required in the Supreme Court 
of the District of Columbia”. (Now District Court 
of the United States for the District of Columbia.) 


Section 2 of rule 2 of the Municipal Court also states 
that: 


“Every suit claiming more than $500.00 ex¬ 
clusive of interest and costs shall come under Class 
“A”, in these rules. All others shall come under 
Class “B”. 


From the above stated rules it is obvious that the 
plea of set-off filed by defendants in the instant case 
was in the nature of a Class “A” suit, since by said 
plea defendants claimed more than $500.00. \t was 
therefore essential to set forth in said plea of set-off 
any Municipal regulations sought to be relied upon by 
defendants in the same manner as if it were a declara¬ 
tion filed in the first instant. 
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Although defendants failed to set forth the Muni¬ 
cipal regulations in their plea of set-off, they never¬ 
theless attempted to introduce said regulations in evi¬ 
dence, to which counsel for plaintiff objected. This 
objection was rightfully sustained by the Trial Court 
in accordance with the rule as announced by this Court 
in the Petty case, supra. 

As hereinabove stated, Assignment of Error No. 1 
cannot be supported by the Bill of Exceptions. Never¬ 
theless counsel for defendants seeks to justify the 
omission of the Municipal regulations from the plea 
of set-off by arguing in his brief that the Trial Court 
should have admitted said regulations as a defense to 
the Class “B” suit filed by plaintiff. Nowhere in the 
Bill of Exceptions is there contained a single line of 
testimony to the effect that the Trial Court refused 
to admit the regulations in evidence as a defense to 
the Class “B” suit filed by defendant in error. The 
only evidence contained in the Bill of Exceptions is to 
the effect that the lower court sustained an objection 
to the admission in evidence of the Municipal regula¬ 
tions on the ground that they were not pleaded in the 
plea of set-off . 

It is therefore clear that assignment of Error No. 1 
has no merit or bearing upon this case whatsoever. 

In support of this unwarranted contention, counsel 
for defendants has dwelt in great length upon the dis¬ 
tinction between “defenses” to Class “B” suits and 
“proof” to sustain allegations in Class “A” suits. 

It is not necessary to argue or decide at this time 
whether or not defendants would have been permitted 
to offer said regulations in evidence as a defense to a 
Class “B” suit if no plea of set-off had been filed. 
There can be no doubt but that defendants by filing 
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their plea of set-off in excess of $500.00 in this cause 
raised the entire case to the dignity of a Class “A” 
suit. This plea of set-off was not a separate and dis¬ 
tinct cause of action. It was a part and parcel of the 
plaintiff’s cause of action, and since the entire cause of 
action was in excess of $500.00 it became a Class “A ” 
suit and the rules of the Municipal Court pertaining to 
Class “ A ” suits became applicable. There were not 
two separate suits before the Court as is manifested 
by the fact that the plea of set off was tiled in Plain¬ 
tiff’s case and not as a separate and distinct suit. 

Although we have been unable to find any cases di¬ 
rectly on this point vre believe, reasoning by analogy 
from similar cases, that upon the filing of the plea 
of set-off in excess of $500.00 the entire case became a 
(-lass “A” case. Thus, in the case of New Arcade 
Company vs. Owens . 49 App. D. C. 65, it appears that 
suit was brought originally in the Municipal Court of 
the District of Columbia to recover $181.50. It further 
appears that this suit was removed by writ of certio¬ 
rari to the Supreme Court of the District of Columbia 
where a plea of set-off was filed claiming damages in 
the sum of $1,045.90. This Court in holding that this 
action in removing the case from the Municipal Court 
to the Supreme Court conferred upon said cause of 
action the same rules as if it had been originallv in- 
stituted in the Supreme Court said as follows: 

“The jurisdiction of the court to award judg¬ 
ment for an amount in excess of the jurisdiction 
of the Municipal Court is assailed. The amount 
claimed by appellant gave concurrent jurisdiction 
to the Municipal Court with the Supreme Court of 
the District; “and when the case was brought into 
the Supreme Court by certiorari, it was then, and 
from thence became, a case pending in the Su- 
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preme Court, as fully and to all intents and pur¬ 
poses as if it had been originally instituted in that 
court \ Bradford vs. Brown, 22 App. D. C. 455. 
The claim for set-off was not made or required to 
be made until the case was in the Supreme Court; 
hence the court had full jurisdiction in the pre¬ 
mises.” 

From the above case it can be seen that the removal 
of a Municipal Court case originally tiled in the sum 
of $181.50 gave said case the dignity of a Supreme 
Court case when removed to the Supreme Court. 

In the case of Kirby vs. American Soda Fountain 
Company , 149 U. S. 141, it appears that one Kirby tiled 
his suit, claiming among other things $2,500.00 damages 
from the defendant, in the United States Court for the 
Northern District of Texas. It further appears that 
the defendant in its answer denied all charges in the 
plaintiff’s bill and prayed judgment for the sum of 
$1,700.00. The plaintiff subsequently obtained an order 
of Court permitting him to dismiss his original bill of 
complaint, and he thereafter filed a plea to the defend¬ 
ant’s cross complaint wherein he stated that the cross 
bill was not within the jurisdiction of the court because 
the amount sought to be recovered did not exceed 
$2,000.00. This plea to the jurisdiction of the court 
was argued and overruled, and the plaintiff was 
ordered to file an answer to the cross bill. The Su¬ 
preme Court of the United States in affirming the de¬ 
cision of the lower court held that the jurisdiction of 
the court was not ousted since the record considered as 
a whole showed that the matter in controversv ex- 
ceeded $2,000.00. The court stated: 

“The contention is that the Circuit Court had 
no jurisdiction as a court of the United States to 
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proceed on the cross bill because of the lack of the 
prescribed jurisdictional amount. But we think 
the Circuit Court was right in rejecting this con¬ 
tention and in overruling the plea. 

In the first place, the whole record being con¬ 
sidered the value of the matter in dispute might 
well have been held to exceed two thousand dol¬ 
lars, exclusive of interest and costs. Stinson vs. 
Dousman, 20 How 461, 466; New England Mort¬ 
gage Company vs. Gay, 145 l\ S. 123, 131; Shap- 
pirio vs. Goldberg 11)2 U. S. 232; Hovel vs. Cragin, 
136 C. S. 130.” ' 


Reasoning by analogy from the above cases it is 
clear that by filing a plea of set-off in the instant case 
in excess of $500.00 the entire cause of action became 
a Class “A” suit and was subject to the rules of the 
Municipal Court pertaining to Class “A” suits. 

Counsel for defendants in his brief at page 10 has 
recognized the fact that this cause of action is a Class 
“A” suit since he argues that plaintiff failed to point 
out the defect by demurring to the plea of set-off and 
that such demurers are required in Class “A” cases. 
It would seem that this argument on the part of coun¬ 
sel for defendants, namely, that the instant cause of 
action is a Class “A” suit is sufficient basis for this 
Court to agree with our contention. Moreover, we 
know of no rule which requires that the plaintiff should 
demur in order to point out to the defendant a ma¬ 
terial omission from his plea of set-off. There is no 
rule of law which states that we waive anv material 
omission bv failing to file a demurrer. The rule re- 
quiring the pleading of Municipal regulations is one 
made for the benefit of the Trial Court as well as for 
the opposing party as was stated in the Petty case, 
supra. 
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In answer to the contention of defendants, w^e state 
that all Municipal regulations are made under Con¬ 
gressional authority, and that the Courts will take 
judicial notice of the power of the District officials to 
make such regulations, but this does not do away with 
the necessity of pleading such Municipal regulations. 

The cases of Caha vs. U. S. 152 U. S. 9 and Prather 
vs. U. S. 9 App. D. C. 82, cited by Defendants in their 
brief, are not in point since those cases deal merely 
with the method of introducing in evidence rules and 
regulations of a government department , and the 
Courts in those cases held it was not necessary for the 
government to specially prove a departmental regula¬ 
tion since the Court took judicial notice of them. 

Counsel for defendants is proceeding upon the wrong 
premises in attempting to treat this case as if the plea 
of set-off had not been filed. In this respect he states 
that it was essential for the plaintiff to prove as part 
of his case that he, the plaintiff, had complied with the 
Municipal Regulations. He bases this contention on 
the theory that “the building regulations were as much 
a part of the oral contract as though they had been ex¬ 
pressed or referred to therein 7 ’. (See brief of plain¬ 
tiffs in error, page 6). In support of this contention 
counsel for defendants cites several cases, among them 
the case of Long vs. Owen , 21 Idaho 243, from which 
case counsel for defendants has quoted in great length. 

This argument on the part of defendants is entirely 
erroneous and misconceived since the plaintiff in the 
case at bar specifically alleged and proved that the 
contract performed by him called for the construction 
of an ornamental fireplace and it was therefore un¬ 
necessary under these facts for the plaintiff to allege 
or prove any building regulations. 
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The case of Long vs. Owen , supra is not in point 
with the case at bar since we iind in that case there was 
a City Ordinance providing for the manner in which 
sidewalks were to he constructed. In that case the 
Court held that “one who holds himself out as a con¬ 
tractor to build sidewalks impliedly agrees to build 
them in conformity with the Ordinance”. In the in- 
stant case we do not Lave any such situation, but the 
undisputed facts herein conclusively show that the 
Municipal Regulations are not applicable since the fire¬ 
place contracted to he constructed was an ornamental 
one. 

In support of his contention that it is unnecessary 
to plead Municipal Regulations, counsel for defendants 
cites the case of International Textbook Company vs. 
D. C. 35 App. D. C. 307. That case is not decisive of 
the case at bar, since upon reading the opinion of this 
Court in th$t case at page 309, it will be noted that the 
bill of complaint filed therein pleads the police regula¬ 
tions sought to he attacked by appellant in that case. 

Neither is the case of McBride vs. Boss 13 App. D. C. 
576 cited by the defendants in point, since there is no 
question of pleadings involved in that case. 

Defendants in their brief at page 17, cite 23 C. J. 
157 in support of their contention that a “Municipal 
Court will take judicial cognizance of the existence 
and substance of ordinances in force in the particular 
municipality.” Upon a further reading of this sec¬ 
tion at 23 C. J. page 138, it will be noted therein that: 

“While the power of municipalities to pass 
ordinances or by-laws is judicially noticed by the 
courts within the state, the general rule is that 
the ordinances or by-laws themselves are not judi¬ 
cially known to courts having no special functions 
to enforce them.” 
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It is interesting to note that the case of D. C. vs. 
Petty , Supra, is cited in 23 C. J. 138 in support of the 
above quoted statement. 

From the above it is clear that the Trial Court was 
correct in his ruling to the effect that it was necessary 
to plead the building regulations in order to prove 
them. 


CONCLUSION 

It was not error for the Trial Court to rule as he 
did with respect to the only two assignments of error 
properly before this Court, namely: assignment of 
error number 2, and assignment of error number 3 
insofar as the latter assignment relates to the refusal 
of the Trial Court to grant defendants’ prayer for 
instructions No. 1. 

As to assignment of error number 2 we have suffi¬ 
ciently answered and shown to this Court that the Trial 
Court’s ruling was correct since defendants failed to 
plead the building and fire regulations; and as to the 
refusal to grant defendants’ prayer number 1 the Trial 
Court ruled correctly since said prayer referred to 
certain building or fire regulations which w^ere not 
properly before the jury and court and therefore not 
in issue. 

It is therefore respectfully submitted that the judg¬ 
ment of the Trial Court should be affirmed. 

Respectfully submitted, 

Charles I. Kaplan, 

I. Irwin Bolotin, 

Attorneys for Defendant in Error. 



